United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



TRANSCRIPT OF RECORD. 


CourtofAppeals.Disti'ictof Columbia 


OCTOBER TERM, 1907. 


No. 1788. 


492 


LFANDER SCOTT, WILLIAM L. SCOTT, JI’LIAX F. SCOTT. 
AXI) COIIIXXF L. SCOTT, A 1’1’ELLAXTS, 


IV. 


IIHXRY A. IIFRRFLL AXI) JOI1X F. O'XKILL, TRAD 1X0 
AS II. A. IIFRRF.LL A CO.. AND TI1K CAPITAL 
SVXDICATF COMPAXY. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF COLUMBIA 


FILED MAY Hi, 1007. 






OCTOBER TERM, 1907. 


No. 1788. 


LEANDER SCOTT, WILLIAM L. SCOTT, JULIAN F. SCOTT, 
AND CORINNE L. SCOTT, APPELLANTS, 


vs. 

HENRY A. HERRELL AND JOHN F. O’NEILL, TRADING 
AS II. A. HERRELL & CO., AND THE CAPITAL 
SYNDICATE COMPANY. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF COLUMBIA 


INDEX. 


Original. Print. 


Caption. 

Declaration. 

Notice to plead... 

Memorandum : Summons and copies issued... 

Defendants’ plea...... 

Replication. 

Motion of Capital Syndicate Company to be made party defendant. 

Notice of motion. 

Affidavit of W. Mosby Williams. 

Leave granted Capital Syndicate Company to be made party defend¬ 
ant. 

Plea of Capital Syndicate Company. 

Joinder of issue... 

Note of trial..... 

Memorandum: Verdict for defendants. 

Motion for new trial overruled, judgment, appeal. 

Memorandum : Fifty dollars deposited in lieu of appeal bond. 

Memorandum: Bill of exceptions submitted. 

Order prolonging term to settle exceptions, &c. 

Order extending time in which to file transcript of record.... 

Bill of exceptions made part of record.. 


a 

1 

2 

3 

3 

3 

4 
4 
4 


5 

5 

6 
7 

7 

o 

n 

8 
8 


9 

9 


1 

1 

4 

4 

4 

4 

5 
5 

5 

6 
6 
6 
7 
7 

7 

8 
8 
8 
8 
9 


Judd & Detwbiler (Inc.), Printers,.Washington, D. C., September 3, 1907. 






















11 


INDEX. 


Original. Print. 


Bill of exceptions. 10 9 

Deposition de bene esse of Julian F. Scott. 12 10 

Direct examination. 12 10 

Cross-examination. 12 11 

Deposition of Garnett S. Brown. 14 12 

Direct examination. 14 12 

Tax receipts. 15 12 

Redemption receipts. 15 12 

Lease.. 16 13 

Records in office of assessor as to lots 7 and 8, square 

1107. 16 13 

Receipt accompanying lease. 18 14 

Cross-examination. 19 15 

Redirect examination. 19 15 

Recross-exammation. 19 16 

Letter from G. S. Brown to Mr. Neal, dated May 9,1900. 20 16 

Deposition of John F. O’Neill. 20 16 

Direct examination. 20 16 

Cross-examination. 23 17 

Redirect examination. 24 18 

Deposition of Annie F. Brown. 25 19 

Direct examination. 25 19 

Cross-examination. 26 19 

Deposition of Orlin II. Call. 28 20 

Direct examination.:. 28 20 

Deposition of Robert G. Davidson. 28 21 

Direct examination. 28 21 

Will of Frances H. Ball. 29 21 

Deposition of Lemuel E. Mayhew. 30 23 

Direct examination. 30 23 

Cross-examination. 31 23 

Deposition of Franklin Jones. 33 24 

Direct examination. 33 24 

Deposition of Ilillery Thomas. 34 24 

Direct examination. 34 24 

Cross-examination. 34 25 

Deposition of James Henry Jones. 34 25 

Direct examination. 34 25 

Cross-examination. 35 25 

Deposition of Charles Daniels. 35 25 

Direct examination.!. 35 25 

Cross-examination. 35 25 

Defendants’prayers...'. 38 27 

Charge to the jury. 40 28 

Stipulation as to preparation of transcript of record. 55 36 

Clerk’s certificate. 57 37 
















































In the Court of Appeals of the District of Columbia. 


No. 1788. 

Leander Scott et al.. Appellants, 

vs. 

Henry A. Herrell et al. 


a Supreme Court of the District of Columbia. 

At Law. No. 45887. 

Leander Scott, William L. Scott, Julian F. Scott, Corinne L, 

Scott, Plaintiffs, 
vs. 

Henry A. ITerrell & John A. O’Neill, Trading as H. A. Herrell 
& Co., and The Capital Syndicate Company, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the District of Co¬ 
lumbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had iu the above-entitled cause, to wit: 

1 Declaration. 

Filed December 31, 1902. 

In the Supreme Court of the District of Columbia. 

At Law. No. 45887. 

Leander Scott, William L. Scott, Julian F. Scott, Corinne L. 

Scott, Plaintiffs, 
vs. 

Henry A. Herrell & John F. O’Neill, Trading as H. A. Herrell 

& Co., Defendants. 

1. The plaintiffs sue the defendants to recover the following de¬ 
scribed land and premises situate and being in the city of Washing¬ 
ton, District of Columbia, known and described as and being original 
lots 7 & 8 In square 1107 in which the plaintiffs Leander Scott and 

1—1788a 
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William L. Scott each claim an undivided one-third interest and 
estate for life, and in which the plaintiffs Julian F. Scott and Corinne 
L. Scott claim together an undivided one-third interest and estate 
in fee simple; that, the plaintiffs were possessed of the premises and 
while they were so possessed the defendants entered wrongfully into 
the possession of the same and withholds the possession thereof from 
the plaintiffs. And the plaintiffs claim possession of said described 
land and premises as aforesaid together with the costs of this suit. 

2. The plaintiffs sue the defendants to recover the following de¬ 
scribed land and premises situate and being in the city of Washing¬ 
ton, District of Columbia, known and described as and being original 
lots 7 and 8 in square 1107 in which the plaintiffs Leander Scott 
and William L. Scott each claim an undivided one-third interest and 
estate for life and in which the plaintiffs Julian P. Scott and Corinne 
L. Scott claim together an undivided one-third interest and estate in 
fee simple; that the defendants wrongfully detain the possession of 
said land and premises: and the plaintiffs claim possession of said 
described land and premises as aforesaid together with costs of this 
suit. 

3. The plaintiffs sue the defendants to recover the following de¬ 
scribed land and premises situate and being in the city of Wash¬ 
ington, District of Columbia, known and described as and being 
original lots 7 and 8 in square 1107 in which the plaintiffs Leander 
Scott and William L. Scott each claim an undivided one-third in¬ 
terest and estate for life and in which the plaintiffs Julian P. Scott 
and Corinne L. Scott claim together an undivided one-third interest 
and estate in fee simple; that the defendants arc wrongfully exer¬ 
cising acts of ownership upon said land and premises. And the 
plaintiff's claim possession of said land and premises as aforesaid 
together with the costs of this suit. 

4. The plaintiffs Leander Scott and William L. Scott sue the 
defendants to recover the following described land and premises 
situate and being in the city of Washington, District of Columbia, 
known and described as and being original lots 7 and 8 in square 
1107 in which the said plaintiff's claim an estate for life; that the 
said plaintiffs were possessed of the premises aforesaid and while they 
were so possessed the defendants entered wrongfully into the posses¬ 
sion of the same and withholds the possession thereof from the said 
plaintiffs. And the plaintiffs claim possession of said described land 
and premises as aforesaid, together with the costs of this suit. 

5. The plaintiffs Leander Scott and William L. Scott sue the de¬ 
fendants to recover the following described land and premises situate 


anu uescnoeu as ana nemg original lots i & 6 in square LLU7 in 
which the said plaintiffs claim an estate for life; that the defendants 
wrongfully detain the possession of said land and premises. And 
the plaintiffs claim possession of said land and premises, together 
with the costs of this suit. 

6. The plaintiffs Leander Scott and William’ L. Scott sue 
2 the defendants to recover the following described land and 
premises situate and being in the city of Washington, Dis- 






LEANDER SCOTT ET AL. VS. HENRY A. HERRELL ET AL. 


3 


trict of Columbia, known and described as and being original lots 
7 & 8 in square 1107 in which the said plaintiffs claim an estate for 
life; that the defendants are wrongfully exercising acts of ownership 
upon said land and premises. And the plaintiffs claim possession 
of said described land and premises, as aforesaid, together with the 
costs of this suit. 

7. The plaintiffs, Julian F. Scott and Corinne L. Scott sue the 
defendants to recover the following described land and premises 
situate and being in the city of Washington, District of Columbia, 
known and described as and being original lots 7 and 8 in square 
1107 in which the said plaintiffs Julian F. Scott and Corinne L. 
Scott each claim an undivided one-sixth interest and estate in fee 
simple; that the said plaintiffs were possessed of the said premises 
and while they were so possessed the defendants entered wrongfully 
into the possession of the same and withholds the possession thereof 
from the said plaintiffs. And the plaintiffs claim possession of said 
described land and premises as aforesaid, together with the costs of 
this suit. 

8. The plaintiffs, Julian F. Scott and Corinne L. Scott sue the de¬ 
fendants to recover the following described land and premises situate 
and being in the city of Washington, District of Columbia, known 
and described as and being original lots 7 and 8 in square 1107 
in which the said plaintiffs Julian F. Scott and Corinne L. Scott- 
each claim an undivided one-sixth interest and estate in fee simple; 
that the defendants wrongfully detain the possession of said land 
and premises. And the plaintiffs claim possession of said described 
land and premises as aforesaid, together with the costs of this suit. 

0. The plaintiffs Julian F. Scott and Corinne L. Scott sue the 
defendants to recover the following described land and premises 
situate and being in the city of Washington, District of Columbia, 
known and described as and being original lots 7 and 8 in square 
1107 in which the said plaintiffs Julian F. Scott and Corinne L. 
Scott each claim an undivided one-sixtli interest and estate in fee 
simple; that the defendants are wrongfully exercising acts of owner¬ 
ship upon said laud and premises. And "the plaintiffs claim posses¬ 
sion of said described land and premises as aforesaid, together with 
the costs of this suit. 

10. The plaintiffs sue the defendants to recover the following de¬ 
scribed land and premises situate and being in the city of Washing¬ 
ton, District of Columbia, known and described as and being original 
lots 7 and 8 in square 1107 in which the plaintiffs claim an estate 
in fee simple; that the plaintiffs were possessed of the said premises 
and while they were so possessed the defendants entered wrongfully 
into the possession of the same and withholds* the possession thereof 
from the plaintiffs. And the plaintiffs claim possession of said de¬ 
scribed land and premises as aforesaid, together with the costs of this 
suit. 

11. The plaintiffs sue the defendants to recover the following de¬ 
scribed land and premises situate And being in the city of Washing¬ 
ton, District of Columbia, and known and described as and being 
original lots 7 and 8 in square 1107 in which the plaintiffs claim an 
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estate in fee simple; that the defendants wrongfully detain posses¬ 
sion of said land and premises. And the plaintiffs claim possession 
of the said described land and premises as aforesaid, together with 
the costs of this suit. 

12. The plaintiffs sue the defendants to recover the following de¬ 
scribed land and premises situate and being in the city of Washing¬ 
ton, District of Columbia, known and described as and being original 
lots 7 and 8 in square 1107 in which the plaintiffs claim an interest 
and estate in fee simple; that the defendants are wrongfully exer¬ 
cising acts of owenersliip over or upon said described premises. And 
the plaintiffs claim possession of said described land and premises 
together with the costs of this suit. 

MACKALL & MAEDEL, 

Attorneys for Plaintiffs. 

The defendants are to plead hereto on or before the twentieth day, 
exclusive of Sundays and legal holidays, occurring after the day of 
the service hereof; otherwise judgment. 

MACKALL & MAEDEL, 

Attorneys for Plaintiffs. 

3 Memorandum . 

January 3,1903.—Summons and copies issued. .Returned: Served 
Deft O’Neill Jan’y 17 and Deft Herrell Jan’y 19, 1903. 

Defendants' Plea . 

Filed February 7, 1903. 

In the Supreme Court of the District of Columbia. 

At Law. No. 45887. 

Leander Scott et al. 


Henry A. Herrell et al. 

The defendants for plea to the plaintiffs’ declaration, and each and 
every count thereof, say that they are not guilty as alleged. 

' IRVING 7 WILLIAMSON, 

Att'y for Defendants. 

Replication, 

Filed February 10, 1903. 

In the Supreme Court of the District of Columbia. 

At Law. No. 45887. 

Leander Scott et al. 
vs. 

Henry A. Herrell et al. 

The plaintiffs join issue upon defendants’ plea. 

MACKALL & MAEDEL, 

Att'ys for Plaintiff -. 
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4 Motion of Capital Syndicate Company to be Made Party Deft. 

Filed August 15, 1904. 

In the Supreme Court of the District of Columbia. 

Law. No. 45887. 

Leander Scott et al., Plaintiffs, 

vs. 

Henry A. Herrell et al., Defendants. 

Now comes here the Capital Syndicate Company, a corporation 
created and existing under, and by virtue of the general incorporation 
law of the State of Virginia, by its attorney, and moves the court for 
an order permitting it to appear and be made a party defendant in 
the place of (lie defendants as provided for by section 984 of the Code 
of Law of the District of Columbia, in so far as plaintiffs’ declaration 
refers to lot 7 in square 1107, in the city of Washington, and in sup¬ 
port hereof refers to the annexed affidavit of W. Mosby Williams. 

W. MOSBY WILLIAMS, 

A ttorney for said Corporation. 

Messrs. Mackall & Maedel, attorneys for plaintiffs, and Irving 
Williamson, attorney for defendant-. 

Take notice that at 10 o’clock a. m., or as soon thereafter as counsel 
can be held on Thursday August 13, 1904, I shall call up the afore¬ 
going motion for action, before Mr. Justice Stafford holding the cir¬ 
cuit court. 

AY. MOSBY AYILLIAMS, 
Attorney for said Corporation. 

Affidavit. 

District of Columbia, ss: 

AY. Mosby AYilliams, being first duly sworn deposes and says that 
ho is the attorney for the Capital Syndicate Company, a corporation 
created and existing under and by virtue of the general incorporation 
laws of the State of A’irginia, and of his personal knowledge said cor¬ 
poration is the landlord of Messrs. Henry A. Ilerrell and John F. 
O’Neill, trading as, II. A. Herrell & Co,, who are .its lessees, and are 
in possession of as its said lessees of lot 7, in square 1107, in the city 
of Washington, D. C. AY. MOSBY WILLIAMS. 

Subscribed and sworn to before me this 13th dav of August, 1904. 

JOHN R. YOUNG, Clerk, 

By AVM. E. AYILLIAMS, Ass't Clerk. 

Copy acknowledged, Aug. 15, 1904. 

MACKALL & MAEDEL, 

Per E. M. B. 

Endorsed: Leave granted to file the within motion. Job Barnard, 
justice. 
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5 ‘ Leave Granted. 

Supreme Court of the District of Columbia 

Thursday, August 18, 1904. 

Session resumed; AVendell P. Stafford, justice, presiding. 

% 

if: ijc if; ^ ^ % 

No. 45887. At Law. 

Leander Scott et al., Pl’t ; ffs, 
vs. 

IIehry A. I-Ierrell et al., Def’ts. 

Upon consideration of the motion filed herein August 15tli, 1904, 
on behalf of the Capital Syndicate Company, by its attorney Mr. 
W, Mosby Williams, to appear and be made a party defendant in 
the place of the defendants herein, in so far as said plaintiffs 7 declara¬ 
tion refers to lot seven in square eleven hundred and seven, in the 
city of Washington, it is ordered that said motion be, and the same 
is hereby granted, and the Capital Syndicate Company is hereby 
made a party defendant as in said motion prayed. 

Plea of Capital Syndicate Company. 

Filed September 1, 1904. 

In the Supreme Court of the District of Columbia. 

Law. No. 45887. 

Leander Scott et al. 
vs, 

Henry A. Herrell et al. 

The Capital Syndicate Compay, a corporation by its attorney pleads 
not guilty to each and every count of plain tiffs’ declaration. 

AY. MOSBY AVILLTAMS, 

Attorney for saitl Corporation. 

Joinder of Issue. 

The plaintiffs hereby join issue on the plea of the Capital Syndi¬ 
cate Company. 

MACKALL & MAEDEL, 

Attorneys for Plaintiffs, 
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Note of Trial. 

Filed September 1, 1904. 

In the Supreme Court of the District of Columbia. 

Law. No. 45887. 

Leander Scott et al. 
vs. 

Henry A. Herrell et al. 


To Messrs. Mackall & Maedell, attorneys for plaintiffs; Mr. Irving 
Williamson, attorney for Defendants Herrell & Co.: 


Take notice that the issue joined in the above entitled case will be 
tried at the next term of this Court. 

W. MOSBY WILLIAMS, 
Attorney for Capital Syndicate Company. 


Service of copy of the above notice of trial acknowledged this 31 
‘day of August, 1904. 

D. S. MACKALL. 


7 Memorandum. 

January 17, 1907.—Verdict for Defendants. 

Supreme Court of the District of Columbia. 

Wednesday, February 13th, 1907. 

Session resumed pursuant to adjournment, Hon. Thos. H. Ander¬ 
son, Justice, presiding. 

•i* 'i* »U tL* 

T ^ T T 'P ^ 

No. 45887. At Law. 

Leander Scott, William L. Scott, Julian F. Scott, and Corinne 

L. Scott, Plaintiffs, 
vs. 

Henry A. Herrell and John F. O'Neill, Trading as II. A. Her¬ 
rell & Co., Defendants. 

Upon consideration of the motion for a New Trial filed herein, it 
is ordered that said motion be, and is hereby overruled, and judg¬ 
ment on verdict is ordered. Thereupon, it is considered and ad¬ 
judged, that the plaintiffs herein take nothing by this action, that the 
defendants go hereof without day, be for nothing held and recover of 
plaintiffs the costs of defense to be taxed by the Clerk and have execu¬ 
tion thereof. 
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From the aforegoing, the plaintiffs by their attorneys note an ap¬ 
peal in open Court. Whereupon bond for costsS is hereby fixed 
8 in the sum of One Hundred Dollars, with leave to deposit the 
sum of Fifty Dollars in the Registry of the Court in lieu 
thereof. 


Memoran da. 

March 6, 1907.—$50. deposited by appellants in lieu of appeal 
bond. 

March 19, 1907.—Bill of Exceptions submitted to Court. 


Supreme Court of the District of Columbia. 

Thursday, March 28th, 1907. 

Session resumed pursuant to adjournment, Hon. Tlios. H. Ander¬ 
son, Justice, presiding. 


No. 45887. At Law. 
Leander Scott et al., Pl’t’ffs, 

VS. 

Henry A. IIerrell et al., Def’ts. 


Upon motion of plaintiffs’ attorneys in open Court, this Term is 
hereby prolonged thirty-eight days within which to settle the Bill of 
Exceptions. Further it appearing that an additional deposit for 
clerk’s fees should be made, it is hereby ordered and the Clerk is au¬ 
thorized to draw a check for the sum of Ten Dollars, payable 
9 out of the fund in the Registry of the Court, deposited by 
plaintiffs, as security for costs, and credit the same to plain¬ 
tiffs in this case upon the docket. 


Supreme Court of the District of Columbia. 

Monday, April 22nd , 1907. 

Session resumed pursuant to adjournment, Hon. Tlios. II. Ander¬ 
son, Justice, presiding. 

* * * 5(s * 


No. 45887. At Law. 

Leander Scott et al., Pl’t’ffs, 
vs. 

Henry A. IIerrell et al., Def’ts. 

Upon motion of plaintiffs’ attorney, the time within which to file a 
transcript of the record herein in the Court of Appeals is hereby ex¬ 
tended to May 13th, 1907, inclusive. 
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Thursday, April 25th, 1907. 

Session resumed pursuant to adjournment, Hon. Thos. H. Ander¬ 
son, Justice, presiding. 

* 1 * xLp vL* 4/ 

^ ^ ^ 'T' 

No. 45887. At Law. 

Leander Scott et al v PIT ffs, 
vs. 

Henry A. Herrell et al., Def ts. 

The Bill of Exceptions heretofore submitted herein is this day 
signed, as of the time of the noting thereof at the trial, and hereby 
ordered of record. 


10 Filed April 25, 1907. 

In the Supreme Court of the District of Columbia. 

At Law. No. 45887. 

Leander Scott et al. 
vs. 

Henry A. Herrell et al. 


Bill of Exceptions. 

Be it remembered that the above-entitled cause came on for trial 
before Mr. Justice Anderson and a jury on January 9, 1907, Mr. 
John E. Boiler and Mr. Milton Strasburger appearing on behalf of 
the plaintiffs; Mr. Irving Williamson on behalf of the defendants 
Henry A. Herrell and John F. O’Neill, and Mr. W. Mosby Williams 
on behalf of the defendant The Capital Syndicate Company 

Thereupon the plaintiffs, to maintain the issues on their behalf, 
gave in evidence: 

1. The original records of the War Department showing that 
lots 6 and 7 in square 1107, in the division between the original 
proprietors and the United States, were allotted to Abraham Young. 

2. Proof of the death of Abraham Young prior to the year 1800, 
intestate, leaving six children as his sole heirs at law, to wit: John, 
Richard, Samuel and Charles Young, and Elizabeth Roach and 
Susanna. Sommers. 

8. Proof of the loss of the original records and proceedings in 
case of Anthony Hoi mead vs. Richard Young, No. 698. Docket 
entries in said cause, June term, 1819, Circuit Court of the District 
of Columbia, showing judgment against defendant for $1,200.00; 
writ of fi. fa. issued thereon, returnable to November 79 Judicials, 
June Term, 1820, and return levied as per schedule. 

11 4. Record of deed from T. Ringgold, United States Mar- 

shal, to Anthony Holmead, Jr., dated March 8, 1826, re¬ 
corded March 21, 1826, Liber W. B. 16, folio 259, purporting to 
2—1788a 
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convey in fee simple an undivided one-fifth interest in said lots, 
being estate of Richard Young, suit of Anthony Holmead, fi. fa. of 
February 28, 1820, against Richard Young. Judgment recovered 
June Term, 1819. 

5. Deed of Anthony Ilolmcad, cl al., to James Ward Scott, dated 
Sept. 10, 1840, recorded Feb. 2, 1841, Liber W. B. 82 folio 443, 
purporting to convey in fee said undivided one-fifth interest in all 
the lots mentioned, including those involved in this suit. 

6. Certified copy of will of James Ward Scott, dated August 22, 
1868, probated in Balto., Md., on Feb. 10, 1869, said certified copy 
being filed in the Probate Court of the District of Columbia on 
July 2, 1890, devising all of testator’s property to his wife, Leanna 
L., for life, remainder for their respective lives to his sons, William 
L., James W. and Leander Scott, with remainder in fee to such 
of their respective issue as should attain the age of twenty-one years. 

7. The original record and proceedings in equity cause No. 
15,859, in the Supreme Court of the District of Columbia, entitled 
Ilerod Osborn, et al., vs. Hardy I. Haley, el al., filed Sept. 22, 1894, 
for partition of certain land in the District of Columbia, including 
lots 7 and 8 in square 1107, the decree in said cause, dated Nov. 19, 
1895, being, in part, in words and figures following, to wit: 

“ That the defendants Corinne L. Scott, Julian F. Scott, Clara I. 
Scott, Leanna Scott, William L. Scott, Jr., Mary P. Scott, Louisa 
Scott, Martha Scott, James W. Scott, Leander Scott and William 
L. Scott, heirs and devisees of James W. Scott, deceased, shall hold 
in fee simple in the shares, estates and interests among themselves 
as devised in the will of James W. Scott, deceased, but in severalty 
as to all the other parties to this cause, the real estate as allotted to 
them by the said commissioners in said return, to wit: situate in 
the city of Washington, District of Columbia, and being all of 
original lots numbered 7 and 8 in square 1107.” 

12 Said record and proceedings were admitted in evidence 

by the Court over the objections of Counsel for defendants. 

8. Deposition de bene esse of Julian P. Scott, taken at the 
office of Milton Strasburger, Washington, D. C., as follows: 

That he is one of the plaintiffs in this case; is a banker and 
broker in the city of New York; his father’s name was James Ward 
Scott, who died in Belair, Md. in the year 1898, leaving a widow 
Serenna R. Scott, who is dead; that his father had four children, 
namely, Comma Lee, James Ward, Julian Fairfax and Rosaline, 
only two of whom are living, namely, Corinne Lee Scott and Julian 
Fairfax Scott; witness’s two other brothers died in infancy, un¬ 
married and without leaving a will. Witness’s father was a son 
of James Ward Scott, who died in 1869, leaving a wife .Anna Lee, 
who is dead. Said James Ward Scott had three children, William 
Lee Scott, James Ward Scott and Leander Scott, of whom but one 
is dead, namely Janies Ward Scott. William Lee Scott has live 
children, namely, Anna Cory, William Lee Scott, Mary (who is 
married to one Burnett), Martha (who -is ‘married) and Martha 
(who is married). Leander Scott is married to Flora Gardner 
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Scott, and lias one child, Clara I. Scott. James Ward Scott, Jr., 
died in infancy. The witness stated that he had named all of the 
children and grandchildren of James Ward Scott, deceased. 

Upon cross-examination the witness stated that he was born 
in 1875; that he never visited the property in controversy; is fa¬ 
miliar with it in so far as he has seen it on the map. Under objec¬ 
tion of Counsel for plaintiffs, the witness, in response to a question, 
stated that he had never paid any taxes on the property. On 
December 31, 1902, witness was in New York City. Under 

13 objection of Counsel for plaintiffs, witness stated that he 
had not paid the expenses of this suit and has never been 

called upon by Counsel to pay it; that none of the parties named 
by plaintiff reside in the District of Columbia. 

The plaintiffs thereupon rested their case. 

Whereupon, the defendants, to maintain the issue on their behalf 
joined, produced and offered in evidence the following: 

(a) Deed from Charles H. Ball et ux. and John T. Ball, to 
Frances H. Ball, dated Feb. 25, 1868, recorded in Liber 568 folio 
131, purporting to convey in fee lots 7 and 8 in square 1107. 

(b) Tax deeds from the District of Columbia to T. M. Hanson, 
dated March 9, 1875, recorded in Liber 781 folios 102 and 104, 
purporting to convey in fee the same property. 

(c) Deed from.Thomas M. Hanson et ux. to Frances II. Ball, 
dated March 25, 1875, recorded in liber 780 folio 103, purporting 
to convey in fee the same property. 

((/) Record of a tax sale Jan. 22 to 31st, 1889, dated Feb. 9, 
1889, recorded in Liber 1358 folio 368, of same property, assessed 
to Frances II. Ball, sold to B. L. Walker. 

(c) District of Columbia to Bartow L. Walker, tax deed dated 
March 25, 1891, recorded in Liber 1562 folio 437, purporting to 
convev in fee, same property, assessed to Frances II. Ball, sold 
Jan. 22, 1889. 

(/) Record of a tax sale Apr. 11th to 22ud, 1893, recorded May 
1, 1893, recorded in Liber 1797 folio 466, lot 8 in square 1107, 
assessed to F. II. Ball, and sold to Montgomery Clagett. 

((/) Deed from Bartow L. Walker to Paul J. Brant, dated Nov. 
1, 1894, recorded in liber 1967 folio 344, conveying all right, title 
and interest of the party of the first part in and to all real estate 
in the District of Columbia. 

(h) Deed from Paul J. Brant to Virginia Alabama Co., 

14 dated Dec. 29, 1894, recorded in liber 1984, folio 25. Con¬ 
veying all right and title of party of the first part in and 

to all real estate in the District of Columbia. 

(/) Record of deed from Paul J. Brant to Virginia Alabama Co., 
dated March 28, 1895, recorded in Liber 2004 folio 4, conveying 
as next above. 

The three deeds next above, lettered cj, h and i, were each ob¬ 
jected to by the plaintiffs upon the ground that the description in 
each of said conveyances cannot be availed of as color of title. It 
is too indefinite. Said objections were overruled, the Court holding, 
“That a conveyance of all of the grantor’s property in a specified 
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territory is sufficient to give color of title but that there must be 
some visible acts, signs or indications which are apparent and show¬ 
ing the extent of the boundary of the land which is claimed to 
amount to color of title,” and the said three deeds were thereupon 
admitted in evidence, to which ruling as to each of said deeds and 
the admission in evidence of said records the plaintiffs then and 
there excepted. 

(/) Record of a tax sale report 1895, recorded May 4, 1895, in 
Liber 2002 folio 1, lots 7 and 8 in square 1107, assessed to B. L. 
Walker, sold to Allen C. Clark. 

, (Jc) Record of a tax deed from the Commissioners of the District 
of Columbia to Montgomery Clagett, dated May 3, 1895, recorded 
July 15, 1895, liber 2038 folio 326, purporting to convey in fee 
lot 8 in square 1107, assessed to F. H. Ball, for year ending June 
30, 1892, sold April 13, 1893. 

(l) The defendants thereupon produced as a witness one Gar¬ 
nett S. Brown, who testified that he resided at 2727 N Street, 
Washington, D. C.; that he knew Mrs. Frances II. Ball, who was his 
aunt, and who is dead. 

The witness was thereupon handed a package of tax re- 
15 ceipts, and stated that his father used to have them ; cannot 
say whether he ever saw any of them in the possession of his 
aunt; those that his aunt had came into his possession at the time 
of her death; the others his father and he himself had; toward the 
last he paid them himself; shortly after 1877 his father paid taxes; 
after 1889 witness paid taxes. 

(m) The defendants thereupon offered in evidence certain tax 
receipts referred to by the witness, and other tax receipts, and certain 
tax redemption receipts, namely: 

Receipts showing payment of taxes for the fiscal years assessed 
in the names, and on the lots all in square 1107, as follows: 


Years, 


Tax Receipts. 
Names. 


Lots. 


1877 to 1880.Frances H. Ball. 7 to 11. 

1891 . “ " “ . “ “ “ 

1892 ..Garnett S. Brown. 7. 

1893 .Bartow L. Walker. 7 to 11. 

1895 and 1896. “ “ “ 8 to 11. 

1896 to 1900. “ “ “ 7. 

1897 to 1902.Montgomery Clagett. 8 to 11. 


u u u 


Redemption Receipts. 

Year 1894 assessed to Bartow L. Walker, lots 8 to 11, sold April 
9, 1895, redeemed July 15, 1895. 

Year 1895, assessed to Bartow L. Walker, lot 7, sold April 18, 
1896. Redeemed May 22, 1896. 
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Witness was thereupon handed a paper writing which he identi¬ 
fied as having seen in the possession and custody of his Aunt 
Frances II. Ball during her lifetime, and further said that said paper, 
with other papers pertaining to the lots in question, was sent 
16 to him and came into his possession after the death of his 
Aunt. Said paper is dated March 30, 1867, and was there¬ 
upon offered in evidence by the defendants, being in words and. 
figures following, to wit: 

( n ) “This indenture made this 30th day of March in the year 
of our Lord eighteen hundred and sixty seven between Frances H. 
Ball, of the one part, and Leonidas Scott, of the other part, all of the 
city, countv and District of Columbia. 

“Witnesseth that the said Frances II. Ball doth hereby let unto 
the-said Leonidas Scott, his heirs and assigns, certain lots of land 
in the City aforesaid, together with all and singular the buildings 
and improvements thereon, and known as lots Seven, Eight, Nine, 
Ten and Eleven in Square 1107, as numbered on the map and plan 
of said City, for the term of Six years from the 1st day of September, 
1866, for the yearly rent of Thirty-tlireo and one-third dollars, and 
in addition to which the said Leonidas Scott doth hereby bind 
himself, his heirs, executors, administrators and assigns to pay or 
cause to be paid the yearly corporation taxes that may become due 
and payable thereon, and at the expiration of said term the said 
Leonidas Scott, his heirs and assigns, shall and will quietly and 
peaceably surrender and yield up to the said demised premises with 
the appurtenances thereunto belonging to the said Frances Ball, 
her heirs and assigns. 

“In witness whereof the said parties have hereunto set their hands 
and seals the dav and year hereinbefore written. 

“FRANCES II. BALL, [seal.] 
“LEONIDAS SCOTT. [seal.] 

“Witness: 

J. F. CALLAN. 


“District of Columbia, 

County of Washington, To wit: 

“I, John F. Callan, a Notary Public in aud for the County, and 
District aforesaid, do hereby certify that Frances H. Ball and 
Leonidas Seott, party grantor to the foregoing and annexed Deed 
bearing date the 30tli" day of March, 1867, personally appeared 
before me in the County and District aforesaid, the said Frances IT. 
Ball and Leonidas Seott being personally well known to me as the 
person- who executed the said Deed. And the said Frances IT. Ball 
and Leonidas Scott acknowledged the same to be their act and Deed. 

“Given under my hand and notarial seal at the City of Wash¬ 
ington, D. C., this 3d day of May, in the year of our Lord, 1867. 

“JOHN F. CALLAN, 

[seal.] Notary Public ” 

The plaintiffs objected to the admission in evidence of the fore¬ 
going lease. The same was admitted, subject to the objection, the 
admissibility thereof to be thereafter determined by the court, 
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(o) The defendants thereupon offered in evidence the records in 
the office of the Assessor of the District of Columbia as to lots 7 
and 8 in square 1107, showing assessment for taxes for the 
17 years 1881 to 1905, inclusive, as follows: 

Lot 8 in Square 1107. 

From 1881 to 1892, both inclusive, assessed to Frances II. Ball. 


ii 

u 


1892 to 1896, 
1897 to 1905, 


a 

u 


u 

u 


c 

u 


“ B. L, Walker. 
“ Mont. Clagett. 


Lot 7 in Square 1107. 

From 1S81 to 1891, both inclusive, 
1892 

From 1898 to 1904, 

1905. 


U 


ii 


“ Frances H. Ball. 

'“ Garnett S. Brown. 
“ Bartow L. Walker.. 
“ to Capital Syndicate Co. 


The said record further showed the payment of said taxes, except 
as hereafter set out: 

Lot 8 for year 1888 paid by sale 1/22/89. 

For year 1892 paid by sale, 4/11/98; and for year 1894 paid by 
sale 4/9/95, redeemed July 15, 1895. 

Lot 7 for year 1888 paid by sale, Jan. 22/89; for year 1894 paid 
by sale Ap*l 9/95; for year 1895 paid by sale Ap’l 8/96, redeemed 
May 22, 1898; and for year 1901 paid by sale Ap’l 12/02. 

Plaintiffs objected to the admission of the same in evidence, upon 
the ground that it was incompetent and immaterial. 

The said records were admitted in evidence subject to the ob¬ 
jection, the admissibility thereof to be subsequently determined by 
the court. 

The witness further testified as follows: 

That he saw lots 7 and 8 in square 1107 either in the fall of 1881 
or in the spring of 1882; liis uncle was going there to see Jones about 
the rent, to collect the rent for his aunt; witness went with him; his 
uncle talked with Jones; don’t know Jones’ first name, whether it 
was Levi or Leander; he was a colored man. There was a shed on 
lot 7; Jones pointed out one of the lots and said it was lot 7; there was 
a brick shed on it; lot 8 was levelled off where they lay bricks out to 
dry; Jones paid rent to witness’ uncle for the five lots, including 
7 and 8; witness was then nine years of age; his uncle’s name was 
R. L. Stanton, who was a brother in law of Mrs. Frances II. 
18 Ball; Stanton lived at his, witness’, mother’s house; knows 
Stanton’s writing. 

The paper which was identified as in Stanton’s handwriting, 
handed witness, was with the Ball lease when it came into witness’ 
possession. Said paper was thereupon offered in evidence, the same 
being as follows: 

“Copy.” 

(p) 

“Washington, D. C., April 30 th, 1883. 

“Received of James Jones, for Mrs. Frances II. Ball, $25, in part 
payment of rent, taxes, &c., for the use of certain lots in square 1107, 
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Washington. The whole indebtedness being $52,, which amount 
includes the rent of said lots for one year from April BO, 1883, to 
April 30, 1884, on condition that the said Jones shall pay Mrs. 
Ball the balance of $27 on the first day of June, 1883. R. L. 
Stanton, agent of Mrs. Frances H. Ball.” 

The plaintiffs objected to the admission of said paper writing on 
the ground that it does not in terms refer to the lots in controversy; 
also on the ground that it is incompetent and immaterial. 

The Court admitted said paper writing in evidence and overruled 
the objections of the plaintiffs, to which ruling the plaintiffs then 
and there noted an exception. 

Witness next saw the lots in 1889 or 1890, and subsequently four 
or five times up to the fall of 1902; they were used as a brick yard 
to dump clay on or things of that kind; in 1889, when witness was 
there, the brickyard was on the adjoining property over on the 19th 
Street side; they had bats and clay on it, Jones came to his house in 
reference to this property and witness saw him; he used to come to 
see witness* aunt Fanny, to pay and did pay her for the use of the 
lots; my aunt was with us in the first part of the year 1883; cannot 
sav about the latter part of the vear; witness said: “I don’t know that 
Jones ever ceased to have the lots, he always looked alter mine. 


Witness knew that Jones was dead; during Jones’ lifetime he came 
several times to Georgetown to see witness about the lots; Jones was 
using them for a kind of “store lot,” and he came and told 
19 witness about a brick yard that was using them, and witness 
told Jones he wanted him to collect some rent; Mrs. Ball 


died in about 1894; Jones died about two years ago. 

On cross-examination witness stated that lot 7 is right on the 
corner of 18th and B Streets, and lot 8 is adjoining it on the 18th 
Street side. Northeast ; there was a brick shed on lot 7, as near as he 


could tell where lot 7 was; lot 8 was levelled off to put bricks on to 
dry; there were the sheds on lot 7 that they stored brick in to get it 
out of the rain, and then there was the remains of a fence and a shed, 
and posts standing, and panels of fence and things of that kind, like 
as if there had been a shed there and it was torn down or moved 


back, or something of that kind. 

“Q. Was there no other brick shed on block 1107? A, Oh, there 
were some buildings around there; I can’t say where they were, on 
these lots or some other lots.” 

There was a large jacket on square 1107, which looked to be in 
the center of the square ; does not know anything about the alleys in 


the square. 

“Q. Was there any part of it—the block—they didn’t occupy? 
A. Well, in olden times, they looked to me like they were using 
several squares there for the same brick yards, for drying and dig¬ 
ging out, and one thing another. You can’t run a brick yard on 
a city lot, you know. They had possibly two squares there covered 
up with bats and one thing another. So I can’t testify where the 

kiln was.” ' . 

On re-direct examination the witness stated that Jones collected 
money for the use of the lots, which witness gave him, as he was a 
poor man; the money was for lot 7, for storage of the clay on. 
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On re-cross examination he .stated that Jones collected money for 
the man who owns the brick yard, just back of him; don’t re- 
20 member his name. Thinks his wife wrote a letter stating 
that if he didn’t pay something for it, he would have to move 
his clay off, and sent the letter to Jones and told Jones whatever he 
could collect he could have, but he don’t think it amounted to much; 
thinks his wife mailed the letter to Jones. The letter was there¬ 
upon offered in evidence by dfendants, the same being as follows: 

( q ) “Washington, D. C., May 9, 1900. 

“Mr. Neal. 

“Sir: I was out a few days ago to visit my lot on the hill and 
found you had run the rear of your shed over on it; also the dump¬ 
ing ground for your clay. I think the use of it for your purposes 
worth something. I told old James Jones he could collect it for his 
own use, for his attention to it. He is a very worthy as well as very 
needy old man. So pay to him what you can agree to do in justice 
to all parties, and oblige 

“Yours, G. S. BROWN, 

2727 N St., N. W." 


The Jones referred to was the same one that had been there as a 
tenant under Mrs. Ball. Neal didn’t have permission from witness 
to put his shed over there; he encroached on it, as he did on all the 
other property; he came back on the lot and was dumping; he saw 
the lot was lying idle, the part that Jones was not using at the time, 
and he kept dumping and was crowding Jones and crowding other 
lots, and Jones came to witness, as bis tenant, and notified him. 
The “Neal” referred to is the defendant O'Neill. Mrs. Ball wa* 
witness’ great aunt. There were two brick yards on square 1107, 
Ilerrell & O’Neill on the side next to 10th Street, and Jones on the 
side next to 18th Street. “Of course Jones’ brick yard was not as 
extensive as the other yard. The old man was doing something 
there all the time, using the lots for something.” 


(r) Whereupon John F. O'Neill, one of the defendants, testified 
as follows: 

That he is a member of the firm of Herrell & O’Neill; 
21 has lived in Washington thirty-six years, most of the 
•time residing in the southeast section of the city, Capitol 
Hill; first recollects lots in controversy in the summer of 1870, 
at which time they were used for brick yard purposes by Thomas A. 
Gantt, Henry Thomas and James Jones; has had knowledge of 
them since that time. James Jones was a colored man, of the firm 
of Gantt & Jones; later along they dissolved partnership; when 
they were a partnership, with Thomas with them, they occupied 
the whole square as a brick yard. When they dissolved Mr. Jones 
took one side of the square, the 18th Street side, and Mr. Gantt 
the other, the 19th Street side. When he first know the square it 
was.enclosed with a wire fence around -the entire square; the fence 
continued a number of year-; cannot state the number of years 
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but it was quite a long time; probably twenty or twenty-five years; 
the fence was there a long time after Jones & Gantt dissolved; 
during the time he knew the lots there was a brick kiln on one of 
them and a stable on the other. “Or at least, I say a brick kiln 
on one of them, it may have occupied both of them; it was on these 
two lots.” “I don’t say that it occupied both, but part of it may 
have been on lot 8 and the other part on lot 7, but the stable was on 
lot 7.” Witness does not know how long that brick kiln stood on 
all or a part of these lots; thinks probably eight or ten years; the 
stable stayed there until three or four years after he got possession 
in 1896, when he tore it down. The stable was there in 1870; it 
was there longer than the brick kiln; in the early part of the time 
the lots were used for the brick kiln. As soon as witness got the 
lots he used both to pile clay on; what they call clay dump; he also 
understood that Jones had possession up until 1895 or 1896, just 
before witness got the place; got the use of the place from Jones and 
paid rent for it to Jones. 

22 The letter from Garnett S. Brown to witness, dated May 
9, 1900, was handed to witness for identification. Jones 

handed the letter to him but he had been paying rent to Jones 
prior to that time. After its receipt he continued to pay rent until 
the time of the death of Jones; Jones has been dead four or five 
years. After he got the lots from Jonas he used them principally 
for piling clay on; he graded 18th Street; after the death of Jones 
he had relations with Montgomery Clagett, and finally wound up 
with Kozier Dulany atid Mr. Williams, the latter representing the 
Capital Syndicate Company; leased the property of those parties. 

Witness further stated that we formerly had a brickyard at South 
Capital and Georgia Avenue, S. E. ? and had worked up all the clay 
there, and leased this property in square 1107 in 1896. In 1870 
he walked up to this property; later along used to go there occa¬ 
sionally and walk around on Sunday afternoons to see what they 
were doing; in 1881 the firm of which he was a member bought 
brick that Gantt and Jones made right on that square 1107, and 
kept on using them straight along; in using their brick it was neces¬ 
sary for him or his partner to be out there very frequently and 
sometimes would be there two or three times a day and in conse¬ 
quence knew what was going on; in 1881 the fence was still there; 
the whole square was used for brick yard purposes; the stable was 
there on that lot. In 1870 the lots were used by Thomas or Gantt— 
Thomas and Jones—until they dissolved partnership, and after¬ 
wards Jones used them somewhere until about 1892 or 1893, and 
then Potee, as tenant, leased the property and used those lots; Jones 
told witness he had leased the property; and in 1896 witness got 
them; Potee was there about two and a half years; he was suc¬ 
ceeded by H. A. Herrell & Co.; witness had no relations with Potee. 
who died three or four months before we leased the place; 

23 after Potee’s death we had the arrangement with Jones. 

On cross-examination witness stated that he bought some 
of the property at tax sale in April, 1902; at that time he was a 
tenant and in possession of the property; we covered the whole 
3—1788 a 


IS 
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square with ldlns and sheds. There is an alley in the square run¬ 
ning from B to C Street-, and a portion of it comes over and forms 
a blind alley; brickyard covers and occnpv/s the alleys;• nobody 
made any objection to it and he used the whole square; he graded 
the whole square, and graded the corner of 18th and B down to the 
pegs given by the Surveyor’s office. Witness paid Jones from 1890 
up to the time of his death for the use of the lots; suppose he paid 
$100.00 or more; cannot tell how much he paid in May, 1900: 
never took any receipts for rent; Jones was an old man and he 
gave him the money more than anything else; didn’t keep any 
account of the payment of rent to Jones in his books; later along 
rented from Rozicr Dulany and Capital Syndicate Co. under written 
contracts. We rented the whole square when we first went out 
there. We rented the east side of the square not from Thomas 
Gantt but from his daughter, Mrs. Nalls, and Mr. Jones gave us the 
permission to use the west side of the square and pay him whatever 
we saw lit; this was prior to May 9, 1900; that is the way we rented 
it; there was no lease to bind us, or anything of that sort; didn’t 
know who owned the property at that time; in 1896 Jones was not 
making brick; his brickyard had gone down; he stopped making 
brick in 1893, and continued out of business until he died. Prior 
to 1896 and down to the time that we went there Mr. Potee used 


that side of the square in connection with the other part, the same 
as we do. lie leased from Gantt, and also, I believe, he rented some 
from Jones; or at least- Jones told me that he paid him rent. 
24 The fence around the entire block had become dilapidated 
and began to fall down ; it was a post and wire fence; never 
measured how"far the posts were apart; some of it was barbed wire 
and some twisted; it was probably three feet or three-and-a-half 
feet high; there was some of the fence standing there in 1896 but 
not all; cannot tell how long it has been since the fence was there 
intact ; there was a fence there in 1885, in which year he was at 
tile brick yard nearly every day for at least six months; one object 
of the fence was to keep the cattle off of the brick yard; it had been 
there fit) m 1870; in all probability it was there later than 1886 
but don’t know. There was a little frame stable, about 12 by 14 
feet square on lot 7; saw it first in 1870; the streets were not 
laid out- then; it was commons; the stable was torn down in 1896; 
it was prettv well dilapidated then ; it was simply standing there 
and not used; don’t know whether it was used in 1870; it was 
standing there in 1881 hut don’t know whether it- was used; don’t 
know who put it- there; Jones lived in a little frame house on lot 12 
in same square. I think it was there in 1902; Jones’ kiln was about 
on lot 8; it is torn down; it had fallen down in 1896, but the re¬ 
mains of it were still there; the kiln was on lot 8 and stable on lot 


stable was nearer to B Street than the kiln; the fence enclosed 


the alleys; Jones did not claim entire square; Jones and Gantt 
were using the lots in the square; they owned some and some they 
did not own; some they leased; some they rented. 

On re-direct examination witness stated that the tax certificate 
to Herrell & O’Neill for lot 7 of April 17, 1902, was returned to 
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the Capital Syndicate Co. when he got a lease from that Com¬ 
pany. 

25 ( s ) The defendants thereupon offered in evidence a lease 

from Montgomery Clagett of lots 8, 9, 10 and 11 in square 
1107 to Herrell & O’Neill for eight years and six months, from 
August 1, 1908, and an assignment on the back of it from Montgom¬ 
ery Clagett to II. Rozier Dulany. 

(t) Also a lease of lot 7, dated April 16, 1904, from Capital Syn¬ 
dicate Co. to Herrell & O’Neill for term of two years from July 1, 
1908, and from year to year until notice is given thereafter. 

Counsel for plaintiffs thereupon stated to the Court that while they 
did not regard said leases as material or admissible, they did not 
think they were of sufficient importance to warrant any objection 
to their admission in evidence and did not desire to reserve any ex¬ 
ception thereto. 

(u) Annie E. Brown, a witness produced by the defendants, tes¬ 
tified as follows: 

That she is the mother of Garnett Stone Brown; Mrs. Frances H. 
Ball was her aunt, and died in March 1893; B. L. Stanton was the 
husband of witness’ aunt; he died in 188(3; he lived at her house 
from in 1881 until a few weeks of his death; Mrs. Ball also lived at 
her house from 1881 until her death, not all the time; she divided 
her time between witness’ house and her nieces in the country. 
Witness went with Mrs. Ball to the house of Leonidas Scott but he 
was not at home; while Mrs. Ball was in the west she sent money to 
witness’ husband to pay taxes on the property at 18th and B Streets; 
I always knew she owned them; witness knew the names of the 
tenants of said lots of her aunt, namely, Leonidas Scott and James 
Jones; in order of time Scott was first; saw Jones at her house on 
two occasions, when he came to pay his rent; he saw Dr. Stanton 
each time; Stanton was Mrs. Ball’s agent; that was in 1881 and then 
again in 1883; he made payment on both occasions. 

*26 On cross-examination the witness stated that all she knows 

about Leonidas Scott’s relation to the property she received 
from her aunt; her aunt’s lots were 7, 8, 9, 10 and 11, but she did 
not remember the number of the square; at the time of her aunt’s 
death she lived in Montgomery County, Maryland, and died out of 
this city. 

( r) The defendants thereupon offered in evidence the record of 
a. deed from Garnett Stone Brown and wife to Capital Syndicate 
Company, a. corporation, dated Feb. 15, 1904, recorded in Liber 
2808 folio 63, purporting to convey lot 7 in square 1107 in fee 
simple. 

The plaintiffs objected to the admission in evidence of said record 
upon the ground that the said deed and the record thereof bear date 
subsequent to the filing of this suit, and that the same was imma¬ 
terial and irrelevant. 

“The Court: You do not claim, Mr. Williams, that anything — 
was done there by anybody subsequent to the bringing of this suit 
could affect the title at the time the suit was brought? 
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“Mr. Williams: Simply for the purpose of showing the right of 
the parties here in court to defend. 

“The Court: "Well, nobody is questioning their right, I suppose, 
to come in here and defend. They have been admitted, and pleas 
have been filed in this petition. So that I do not think that question 
is here—their right to appear and defend. 

“Mr. Williams: But the result will be that we will have made our 
title in somebody who is not here defending. 

“The Court: This testimony is offered simply for the purpose of 
showing why the Capital Syndicate Company is here defending, and 
I think it may be admitted for that purpose. 

“Mr. Strasburger: We contend, if your Honor please, 

27 that it is absolutely immaterial and incompetent. 

“The Court : Well, it may be so. 

‘Mr. Strasburger: Then it ought not to be admitted. 

‘The Court: I think they may show why they are here 
defending; upon what they base their right to defend. Now, of 
course, there cannot be any question here that whatever their rights 
are, nothing can avail them subsequent to the bringing of this suit; 
nothing done subsequent to the bringing of the suit can avail them 
in defending against this title, the claim here of the plaintiff; but 
as showing the basis upon which they rest their claim and defend, 
I think it is proper, as far as the effect of that is concerned, it is 
quite apart from the purpose for which the court is at present now 
letting it in. You can take your exception. 

To the ruling of the Court in admitting said record in evidence 
the plaintiffs then and there duly excepted, said exception being 
noted upon the minutes of the Court. 

(w) The defendants thereupon offered in evidence the record of 
a deed from the Virginia-Alabama Company, a corporation, to the 
Capital Syndicate Company, a corporation, dated May 18, 1908, re¬ 
corded July 10, 1908, in Liber 2744 folio 197, purporting to convey 
lots ,7 and 8 in square 1107 in fee simple. 

The plaintiffs objected to tbe admission of said record in evi¬ 
dence upon the ground that the same being of date subsequent to the 
bringing of this action, was immaterial and irrelevant; and upon 
the further ground that* it was not shown that the Virginia-Alabanm 
Company had any title to the property described or had ever been 
in possession of said property. Said objections were overruled by the 
Court and the record was admitted in evidence, to which 

28 ruling the plaintiffs then and there noted an exception, which 
was entered upon the minutes of the Court. 

(x) The defendants thereupon produced as a witness one Orltn II. 

Call, who testified that he was employed in the Probate Court; that 
he had examined the files of that Court and had found a paper 
purporting to be the last will and testament of Frances IT. Ball, and 
thereupon produced the same, bearing date April 18, 1886, the same 
having been filed in the office of the Register of Wills on July 21 
1904. * J ' 
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( y) Thereupon the defendants produced Robert G. Davidson, 
who was handed the paper produced by the preceding witness and 
identified his signature thereto. Witness stated that Mrs. Frances 
H. Ball had signed, sealed and published said paper for her last will 
and testament in his presence and in the presence of the other sub¬ 
scribing witnesses; at said time she was of sound and disposing mind; 
that one of the other witnesses to the will, Rebecca J. Davidson, 
was the wife of the witness, and had attested said will, and is now 
dead. 

That Lilly C. Moore, whose name appeared on said paper as a 
witness, resides in Montgomery County, Maryland, at the present 
time. The witness was thereupon asked whether at the time he wit¬ 
nessed the paper the said Lilly C. Moore signed the instrument as a 
witness thereto, to which question the plaintiffs objected on the 
ground of being incompetent and immaterial, as the said Lilly C. 
Moore should be produced as a witness to testify to said facts. The _ 
said objection was overruled by the Court and the witness was per¬ 
mitted to answer that Lilly C. Moore attested said paper as a wit¬ 
ness, to which ruling plaintiffs then and there noted an excep¬ 
tion. 

29 ( 2 ) The defendants thereupon offered the said paper in 

evidence, the same being in words and figures following, to 

wit: 

“In the name of God, Amen. 

“I, Frances Ii. Ball, of Montgomery County, in the State of Mary¬ 
land, being in good health of body and of sound and disposing 
mind, memory and understanding, considering the certainty of 
death, the uncertainty of the time thereof, and being desirous to 
settle my worldly affairs and thereby be the better prepared to leave 
this world, when it shall please Go£ to call me hence, do therefore 
make and publish this my last will and testament, in manner and 
form following, that is to say: 

First and principally, I commit my soul into the hands of Al¬ 
mighty God and my body to the earth, and my wish is that my 
funeral shall be attended with as little expense as may be consistent 
with propriety, and my wish and desire is that all my debts and 
funeral expenses shall be paid by my niece Nannie II. Stone. 

1 give and bequeath to my niece Nannie H. Stone, for and during 
her natural life, or until her marriage, the sum of money being 
$2,200.00, secured to me by mortgage from the heirs of the late 
Olivia L. Stone, of record among the land records of Montgomery 
County. And a death or marriage, whichever shall first occur, 
I give and bequeath unto my two nieces, Eliza L. Clagett 
and Mary C. R. Harrison, to be equally divided among them, 
the sum of $1332.66 2/3 of said sum of $2,200.00; the remaining 
$866.66 2/3 I give and bequeath to the said Nannie LI. Stone. If, 
however, the said Nannie II. Stone should not dispose of her portion 
of the said money during her lifetime, by will or otherwise, then I 
direct the same to bo equally divided between my two nieces Eliza 
L. Clagett and Mary C. R. Harrison, or their heirs. 

Of the five lots which I own in the city of Washington, D. C., I 
give and devise the corner lot to Garnett Brown, son of Edward H. 



22 


LEANDER SCOTT ET AL. VS. HENRY A. HERRELL ET AL. 


Brown. I give and devise the four remaining lots to Eliza L. Clagett 
and Nannie H. Slone and Mary C. R. Harrison and Catherine B. 
Ball, to be selected as their names appear, namely, Eliza L. Clagett 
to have first choice, Nannie H. Stone to have second choice, Mary S. 
Harrison to have third choice, Catherine B. Ball the remaining one. 

Whereas I have now invested by Edward II. Brown in my name 
the sum of $500.00, I give and bequeath the sum of $500.00 to the 
unmarried daughter or daughters of my late brother, John G. Stone. 

I give and bequeath my oil painting, now in the possession of 
Robert B. Stanton, to my great nephew, Frank W. Blackford. 

I give and bequeath all my clothing and furniture and all the 
rest and residue of my personal effects and estate to Nannie II. Stone. 

And lastly I do hereby constitute and appoint Montgomery 
Clagett to be the executor of this, my last will and testament, hereby 
revoking and annulling all former wills by me made heretofore, 
ratifying and confirming this and none other to my last will and 
testament. 

In testimony whereof I hereunto set my hand and seal this 13th 
dav of April, in the year 1886. 

FRANCES II. BALL, [seal.] 


30 “Signed, sealed and published, and declared by the above- 

named testatrix, Frances II. Ball, as and for her last will and 


testament, in our presence, who, at her request, and in her presence, 
and in the presence of each other, have hereto set our hands as wit¬ 


nesses hereto. 


ROBERT G. DAVIDSON. 
REBECCA J. DAVIDSON. 
LILLIE C. MOORE. 


| SEAL. | 

| SEAL. | 

[seal.]” 


To the admission of said will in evidence the plaintiffs objected 
upon the ground that the same had not been fully proven accord¬ 
ing to law, and further that said will docs not in forms refer to the 
real estate described in the declaration, and is, therefore, immaterial 
and incompetent; and further that there is no evidence that the de¬ 
visees therein named had entered into possession of the property 
under the terms of the will. 

The Court overruled said objections as to the proof of execution 
of said will and holding that the question as to the taking of pos¬ 
session thereunder was for the jury, and admitted said will in evi¬ 
dence, to which ruling the plaintiffs then and there excepted, said 
exception being duly noted on tho minutes of the Court. 


(act) The defendants thereupon offered in cvidenco certificate of 
sale of lot 7 in square 1107 for taxes April 12, 1805, assessed in the 
name of B. L. Walker, sold to Allen 0. Clark, with an assignment in 
blank from Allen C. Clark, being for taxes for said lot for tho fiscal 
year 1894. 

( bb) Also a certificate of sale for taxes dated April 17, 1902, same 
lot, assessed in the name of Barlow L. Walker, sold to II. A. lierrcll 
& John F. O’Neill, for the sum of $3.40, and assigned by them in 
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blank, being for taxes levied against the property for the fiscal year 
1901, and in arrears on the 1st day of July, 1901. 

( cc ) The defendants thereupon produced Lemuel E. Mayhew, 
who testified that he has resided all his life at 1913 C Street, 

31 Northeast; is lifty-eiglit years of age; that his home is about 
one square from the corner of 18th and B Streets, Northeast; 

that shortly after the close of the Civil "War the lots on said corner 
were occupied by a brickyard, which has continued ever since up to 
the present time; knows the location of lots 7 and 8 in square 1107; 
that the whole of square 1107 was enclosed with a wire fence; could 
not state positively how long that fence remained; there was a health 
regulation that required people to take and herd their stock and keep 
them off the reservations; that he thinks the fence caused to be there 
in the Seventies; it remained there until this regulation was passed. 
Thinks there was a brick kiln on one lot and a stable; thinks the 
brick kiln was in the middle of lot 8, but don’t know; might possi¬ 
bly have been on lot 7; thinks the stable was on the eastern part of 
lot 8; recalls the brick kiln being there in the latter part of the 
Sixties; brick kiln was removed manv vears back; stable remained 
there until .Jones died; thinks it was there as early as 1867 or 1868. 
From the time the brick yard came there the lots 7 and 8 have been 
enclosed in connection with the brick yard. 

On cross examination the witness stated that since* the brickyard 
has been there witness has used B Street in getting to his home; 
previous to the war he used another road. Immediately after the 
Civil War three parties, Gantt, Jones and Thomas began to use the 
brick kiln on 1 this square. Shortly after taking possession of this 
square they erected the kiln and stable. They were colored men and 
they used it for brick, dug the clay there out of the square for that 
purpose. They were reputed to be partners; they worked together, 
and claimed to own that square. People were led to believe 

32 they owned the entire square by taking possession of it. I 
don’t know anything about the title, or anything like that. 

It looked like a claim of ownership; 1 always thought Gantt owned 
it. That tbe property was used as commons at the time the brick 
vard came there; there had been no cutting down of 18th Street at 
that time, but since then there has been considerable grading; there 
is no fence there now; cannot recollect that any fence was on the 
19th Street side of the square; fence was moved sometime in the 
Seven ties. The stable was something like a house and he had an 
idea that Jones and Thomas lived in it; don’t know which lot it 
was on, but it was either 7 or 8; that corner of the square; never saw 
this lot surveyed and it is only a matter of guess work. The mak¬ 
ing of brick did not continue the whole of the year; in cold and in¬ 
clement weather they had to discontinue making brick; they might 
have started in March or April, if the weather was good, and con¬ 
tinued until the fall, sometime in October, and then in the winter 
they could not make any brick. Tt would be necessary for somebody 
to stay there to safeguard the place, otherwise there would not be a 
shed or anything else, and it would be necessary for somebody to live 
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on the square all the time, otherwise there would not be anything' 
when Spring came. When they used these lots it was in connection 
with the brick-yard, just as they are using them now, to put brick 
upon, and had these platforms and tables for making brick, arid dug 
clay off of them. Jones died in the Seventies; Gantt died in the 
Eighties. Witness know Polec, who came there near the close of the 
Eighties and used the whole square making brick; he leased the 
whole of this square. Potee remained there for about three years, 
and after his death the property was not used for some little time; 

Gantt was supervising over it; does not remember that brick 
33 were ever made there during the winter. I do not think there 
are any buildings on 7 and 8 at the present time. In the 
Winter I thought, the stable appeared to be occupied as a dwelling. 
I saw smoke, coining out of it and that looked like it. That was be¬ 
fore Thomas died. 


(del) The defendants thereupon produced Franklin Jones, who 
resided at 19tli and C Streets, Northeast, having lived there for 
twenty-eight years; became acquainted with the locality about the 
corner of 18th and B Streets 38 years ago or more; knew Leonidas 
Scott and James Jones. Witness was not related to James Jones. 
When he first recalls those parties they and Tom Gantt'were run¬ 
ning a brick yard, which ran from C to B Street and from 18th to 
19th Streets; that was about 38 years ago; Jones and Thomas ran 
the business for fifteen or twenty years before they leased it out to 
a man bv the frame of Potee; after he left witness next saw Mr. 
O’Neill there. When he first remembers the square it was fenced all 
the way around and continued in that condition for about 19 or 20 
years. There was a kiln on the corner of 18th and B Streets built 


by Gantt, and a stable about 20 yards from there; both were there 
38 years ago and continued until Mr. O’Neill tore thorn down; Jones 
lived in a little house that stood right near the corner of C Street on 
the line of 18th Street until the time of his death. 

On cross-examination he stated that he owned two lots on 19th 
and C Streets, N. E. for 28 years; he had, but not lately, worked for 
Herrell & O’Neill; the stable was used to keep tools and horses in; 


never knew any persons to live in it; the kiln is not there at the pres¬ 
ent time, and has been gone for about twenty years; one part of it 
was there until Mr. O’Neill came and cleaned the bats up and 
34 put clay there. The old kiln was not used any more since 
Jones rented it to Potee. Mr. O’Neill cleaned the stable up 
the second year after he came there. It was used before he came 
in Gantt’s and Jones’ time, and Potee used it and dried sand in 
there. 


( ee ) The defendants thereupon produced ITillery Thomas, 
who testified that he lived at 13th and C Streets, Southeast; knows 
the property in the square between 18th and 19th and B and C 
Streets, Northeast; commenced to work around there in 1870 for 
Gantt and Jones and Scott; they were all partners together; at that 
time there was a brick kiln near the corner of 18th and B Streets mid 
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another a little further back; there was a stable located further back 
on the lot where the kilns were; the brick kiln near the corner of 
18th and B Streets was torn down just before Potee came there, and 
the stable disappeared after Mr. Herrell got the place. 

On cross-examination the witness stated that he knew Thomas 
who was in partnership with Jones and Gantt and who died about 
twelve years ago; the stable was used as a storage place; nobody lived 
in it, it stood right in the rear of the house that Jones lived in; be-, 
fore the streets were graded there you could not tell where any street 
was. There was a little office there for the use of the brick kiln, 
in the rear from the kiln for the purpose of putting books and per¬ 
haps a storage place for a barrel that had been sawed in two, and for 
putting sand tubs in after they closed up for the season; it was just 
a place long enough for a man to obtain a desk and books into. 

( ff ) The defendants thereupon produced James Henry Jones, 
who testified that he is a son of James Jones, who died four 
35 years ago; that he remembers the lots at 18th and B Streets 
when Gantt, Jones and Thomas were running the brick yard; 
it was fenced in; witness’ father was in business with Gantt and 
Thomas from 1867 to 1893; the stable was put up a little after they 
started the brick yard and continued until Mr. O’Neill tore it down* 1 ; 
the brick kiln stayed there until it tumbled down; it had been there 
about 18 years; Mr. Potee succeeded his father. 

Upon cross-examination he stated that the kilns were propped up; 
there was one near the corner of 18th and B Streets; if they had not 
been propped up they would be liable to give way; the brick was 
eight arches, three feet to the arch; witness never lived on this 
square. 


(gg) Charles Daniels testified that he lived at 19th Street be¬ 
tween B and C; rented from Frank Jones; has lived there five years; 
previously lived at East Capitol and A Streets; does not know 
Leonidas Scott; was acquainted with James Jones; is familiar with 
the square between 18th and 19th and B and C Streets, Northeast; 
when he first came out of the army he went across there, carrying 
mules backwards and forwards; at that time it was nothing at all 
hut just a hill that a brick yard was on; nobody had it but old man 
Jones; there was a wire fence around it; Jones had a brick kiln near 
the corner of 18th and B Streets; this was when witness first knew it; 
James Jones ceased to use it when Mr. O’Neill got it; his house stood 
hack from the brick yard and there was a stable back of that. 

On cross-examination the witness stated that he remembers but 
one brick kiln on the square, which was about twenty feet east of the 
corner; after he was discharged from the army he did not cross the 
property very often, didn’t have any business there; did not take 
notice how many arches were in the kiln; the stable was back over 
towards C Street. 

36 ^ (hh) The defendants thereupon, for the sole purpose of 

fixing a date, offered in evidence the record of a lease from 
Thomas A. Gantt to Thomas Potee, dated January 12, 1892, re- 
4—1788a 




corded the same day in Liber 1054 folio 98, conveying lots 2, 3, 4, 
15 to 24 in said square 1107. 

The following ensued: 

“Mr. Roller : Wc want to object to that, as a matter of course, 
because it does not relate to these lots in any manner, shape or form. 

“Mr. Williams: it has been testified that Mr. Potee was there’ 
about 1892, and we want to fix the date that he made his appear¬ 
ance on that square by this lease. 

“The Court : Of course, you have the right to show when he went 
there. The question is whether it is competent proof for that pur¬ 
pose. 

“Mr. Williamson: T submit that it is corroborative of these wit¬ 
nesses who fixed the date as 1892, according to their recollection. 

“The Court: I think they may offer it for that sole purpose. 

“Mr. Williamson : That is all we ask it for. 

“Mr. Roller: We will save the point. 

The Court: As confirmatory of the date of his acquiring the lease 
there.” 

(il) The defendants thereupon offered in evidence the record of 
a deed from Nannie IT. Stone and Catherine B. Ball, devisees under 
the will of Francos TT. Ball, to Eliza L. Clagett, dated April 27th, 
1908, recorded July 21, 1904, in Liber 2806, folio 281, purporting 
to convey lots 8 to 11 in square 1107, in fee simple. 

The plaintiffs objected to the admission in evidence of said record 
upon the ground that it was executed on a day subsequent to 
37 the institution of this suit; that it is immaterial and incom¬ 
petent ; and that it is inadmissible because of the failure of 
the defendants to prove that the said devisees under the will of 
Frances H. Ball wore ever in possession of said premises. Said ob¬ 
jections were overruled by the court and said record was admitted 
in evidence in connection with the leases to defendants 1 Terrell & 
O’Neill, not objected to by plaintiffs, as confirmatory of deeds to 
lessors named in said leases, and as explaining why defendants are 
here defending, to which ruling the plaintiffs then and there ex¬ 
cepted, said exception being duly noted by the Court. 

(jj) The defendants thereupon offered in evidence a deed from 
Mary C. R. Harrison, devisee under the will of Frances IT. Ball, and 
her husband, to Eliza L. Clagett, dated April 27, 1903, recorded 
July 21, 1904, in Liber 2806 folio 282, purporting to convey lots 
8 to 11 in square 1107 in fee simple. 

The plaintiffs objected to the admission of said deed upon the 
grounds enumerated in the objection to the offer immediately pre¬ 
ceding. Said objections were overruled and the deed admitted in 
evidence in connection with the leases to defendants TTerrell & 
O’Neill, not objected to by plaintiffs, as confirmatory of deeds to 
lessors named in said leases, and as explaining why defendants are 
here defending, to which ruling the plaintiffs then and there noted 
an exception. 

(kk) The defendants offered in evidence the record of a deed from 
Montgomery Clagett, in his own right, and as the husband of Eliza 
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L. Clagett, and Eliza L. Clagett, in her own right and as his 

38 wife, to I-I. Rozier Dulany, dated July 23, 1903, recorded 
July 21, 1904, in Liber 2806 folio 284, purporting to con¬ 
vey in fee simple lots 8 to 11 in square 1107. 

To the admission of the said record in evidence the plaintiffs 
objected, upon the grounds stated in the two offers next preceding. 
The court overruled said objections and admitted said record in 
evidence in connection with the leases to defendants Herrell & 
O’Neill, not objected to by plaintiffs, as confirmatory of deeds to 
lessors named in said leases, and as explaining why defendants are 
here defending, to which ruling the plaintiffs then and there noted 
an exception. 

The defendants thereupon announced their case as closed. 

The prayers requested by the plaintiffs were granted by the court 
and are embodied herein in the court’s charge to the jury. (The 
plaintiffs’ sixth prayer was refused as offered and allowed as amended 
by the Court adding thereto the words “except as confirmatory” at 
the close of said prayer.) 

The defendants thereupon requested the Court to instruct the 
jury, exclusive of the matter contained in brackets, as follows: 

“7. In determining the facts as to adverse possession by the de¬ 
fendants,, and those under whom they claim, the jury are instructed 
that the entering upon the lots in controversy, making improve¬ 
ments thereon, digging clay therefrom (for making and) depositing 
brick or other material thereon, the erection (and maintenance) 
thereon of a stable or other structures, are all circumstances which, 
if they find from the evidence were done by the defendants, or those 
under whom they claim, or the tenants of those under whom the 
defendants claim, are all facts which, if done under color of title, 
evince an intention of asserting ownership and possession, and if 
(such use and occupation are) continued for more than twenty 
years prior to the institution of this suit in the manner set forth in 
ihe first prayer, the jury should find in favor of the defendants.” 

The plaintiffs objected to the granting of said prayer as 

39 offered and also as amended, upon the ground that it segre¬ 
gated certain alleged acts of adverse possession, specifically 

called them to the attention of the jury, and concluded by telling 
the jury that if such use and occupation were continued for the 
statutory period in the manner set forth in the first prayer, then 
their verdict should be for the defendants. 

Said objections were overruled by the Court and said prayer, as 
amended, was granted and read to the jury, to which ruling in over¬ 
ruling said objections and granting said prayer as amended the 
plaintiffs then and there noted an exception, which was duly noted 
on the minutes of the Court. 


The defendants thereupon requested the Court to instruct the jury, 
exclusive of the matter contained in brackets, as follows: 

“9. If the jury find from the evidence that Frances II. Ball in 
the year 1868 obtained a deed, duly recorded, from Charles H. Ball 
and wife, and John T. Ball, and in the year 1875 a deed from 
Thomas M. Hanson and wife, which was duly recorded, and there- 
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after the property passing by said deeds, being the same in con¬ 
troversy, was assessed for taxation on the tax books of the city of 
Washington in the name of said Frances H. Ball, and the taxes 
thereon for more than twenty years prior to the institution of this 
suit have been paid or satisfied by said Frances II. Ball, or those 
claiming under her, and they further find in the year 1867 said 
Frances H. Ball leased the property in controversy, and that the 
property since then has been used by her tenants, or by persons 
claiming under her, continuously, and if they should further find 
that the same was not enclosed by a fence during all of the period 
referred to, yet if they further find that the tenant or tenants of said 
Frances H. Ball, or of those claiming under her for the full period 
of twenty years before the bringing of this suit used (and occupied) 
said lots either in whole or in part (in the manner set forth in the 
defendants’ seventh prayer) and that such use was under the claim 
and of the character set forth in the first prayer, (that is under a 
claim of exclusive ownership) then their verdict should be for the 
defendants.” 

The plaintiffs objected to the granting of said prayer as offered 
and also as amended, upon the ground that the same was not 
40 warranted or supported by the evidence in the case and be¬ 
cause the same was vague and confusing and did not correctly 
state the law applicable to the facts established by the evidence; but 
the Court overruled said objections and granted said prayer as 
amended, to which ruling the plaintiffs then and there noted an 
exception, which was duly entered upon the minutes of the Court. 

The remaining prayers requested by the defendants and granted 
by the Court are embodied in the general charge of the Court to the 
jury, said charge being as follows: 


“Gentlemen of the Jury: The plaintiffs bring this suit to re¬ 
cover certain lots described here in the declaration. Briefly speak¬ 
ing, the properties in question are lots 7 aiid 8 in square 1107. The 
declaration, which you will have with you when you retire to the 
jury room, you will observe is made up of some twelve different 
counts. That is simply stating the plaintiff’s cause of action in 
different forms. 

“The plaintiffs claim that they are the true owners of this prop¬ 
erty; that the defendants are wrongfully in possession of the same, 
and, being the true owners as.they claim, the question that they 
submit to you is whether they are not entitled to the possession of 
this property; whether these defendants are not wrongfully in pos¬ 
session and depriving them of the property which they claim. The 
defendants answer that by saying that it is true that wo arc in posses¬ 
sion of this property, but we are rightfully so; that wo entered this 
property under a color of title, and we have occupied that property 
for more than twenty years; that our occupancy of the property has 
been open, notorious, hostile, adverse to the claim of ownership on 
the part ot the plaintiffs, and having so thus occupied it for 
41 so long a period our possession, which was originally taken 
undei cold ol title, has by reason of this long continued 
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period of adverse possession, ripened into a perfect title, and there¬ 
fore we ought not to be dispossessed, being, as the defendants in¬ 
sist, rightful owners of the property by adverse possession. 

“In order to maintain the issue on the part of the plaintiffs, they 
have offered in evidence the original record of the War Department, 
showing that lots 6 and 7 in square 1107, in the division between 
the original proprietors and the United States, were allotted to 
Abraham Young. There is no dispute about that. There is where 
the plaintiffs begin their title, and they have offered evidence em¬ 
bracing various instruments to show that their title is complete and 
perfect down to the present time.; that they have the proper chain of 
title that legally entitles them to the possession of the property now 
held by the defendants; the defendants met that situation by intro¬ 
ducing a certain lease, I believe, that was dated in 1867, gentlemen, 
was it? 

“Mr. Williamson: Yes, sir. 

“The Court : That is where you begin ? 

“Mr. Williamson: Yes. 


“The Court: They introduce in evidence a certain lease which 
they say marks the inception of their title. There is where they 
begin. Now, they don’t claim that by virtue of that lease they got a 
title to the property, but they do claim, and that would be the law, 
that they entered into possession under that lease, and that would 
give them what is called a color of title. 

“Now, I may as well explain to you at this time what is meant by 
color of title. By color of title is meant a semblance of title, an ap¬ 
parent title, but in fact it is no title at all. That is the beginning of 
their title. Now, thcv have offered evidence tending to show 
42 that they have occupied this property under claim of title, 
having first taken possession under this color of title; that 
they have occupied these premises all these years, and during their 
occupancy and possession of the property they have claimed to be 
the owners; that their possession has been hostile and adverse to that 
of the plaintiffs; that their possession has been open and notorious, 
and that by reason of this possession having been first taken under 
color of title, and having been thus continued in and having occupied 
the property and continued in possession of it for all these years under 
■a claim of title—under an adverse possession, adverse or hostile pos¬ 
session, that their title has ripened into a perfect title. Now, I may 
say to you that where parties hold under these circumstances, or, 
rather, in the manner that I have attempted to describe to yon, where 
they have been in possession of the property under claim of owner¬ 
ship, and have occupied it, that- is, been in the possession of the prop-, 
erty claiming title thereto, such claim being open and notorious and 
hostile to the real owners—that their title is just as good, that is if 
they occupied the property under these circumstances—for a period 
of more than twenty veal’s, that their title is just as good as though 
it had been evidenced by a deed in fee simple. 

“Now, I think that in a general way, gentlemen, will give you a 
grasp of the case that you are now trying. This chances to be-one of 











30 


LEANDER SCOTT ET AL. VS. HENRY A, HERRELE ET AL. 


the cases that is apt to be somewhat confusing to a jury, hence I have 
endeavored, in what I have said to you, to state it in as plain and 
simple a form as I am able to do, in order that you may readily un¬ 
derstand what you are here to try. 

“Now, I think that it will not be necessary for me to say 

43 much more than what I have said by way of general observa¬ 
tion, in view of the numerous prayers that have been sub¬ 
mitted, or have been approved by the Court on both sides, and which 
I will give to you now in the further instructions of the Court. 

“I will explain to you gentlemen, that the defense here is that of 
adverse possession. I think, before 1 take that up, however, L should 
say something more to you about color of title. I have said to you 
that that was a mere apparent title, but not a title in fact, but that 
where a party takes possession under a color of title, and he continues 
in possession of the property under a claim of title, then his possession 
or occupancy has reference to all the property included in his color 
of title. But where lie simply holds under adverse possession—goes 
in as a wrong doer, if you please, without any title in the world, but 
none the less claims the property, he does not go in under color of 
title, but he simply goes in and takes possession of some one’s else 
property, but he claims it as his own. Where a party takes posses¬ 
sion under these circumstances, where there is a mere holding ad¬ 
versely, without any color of title, then his possession has reference 
solely'to so much of the property—as the testimony would show was 
in a given case actually in his possession. So that what he may hold 
in this one case depends altogether upon the amount of property that 
he was occupying and claiming to own; and in the other, that is 
under color of title his possession will have reference to the property 
covered by such color of title. 

“Now, gentlemen,” (Plaintiffs’ first, prayer) “ 'the jury arc in¬ 
structed that the defense of adverse possession is an affirm a- 

44 five defense, and that it is incumbent upon the defendants to 
establish such adverse possession by a preponderance of proof, 

and in the absence of such proof they must find for the plaintiffs.’ 
That is. gentlemen, unless you are satisfied from a preponderance of 
the evidence that the defendants have established tlieir claim of ad¬ 
verse possession to the lots in question, then you must return a ver¬ 
dict for the plaintiffs, unless you should be satisfied from the whole 
evidence that the title to said lots passed to some third person. The 
third person involved in this case is one Frances II. Ball, which latter 
fact, however, you cannot find, should you be satisfied from the evi¬ 
dence that the defendants entered upon the lots in question as mere 
trespassers, for in that event, as 1 have already said to you, the de¬ 
fendants cannot set up title in a third party to defeat the plaintiffs’ 


recovery. 

“The jury aro instructed that” (Plaintiffs’ second prayer) “ ‘to de¬ 
feat the claim of the plaintiffs in this action as to lot 7 upon the de¬ 
fense of adverse possession, the jury must find from the evidence 
that the defendants, or those under whom they claim, have for more 
than twenty years prior to the 31st day of December, 1902, held ac¬ 
tual, exclusive, continuous, open, notorious and adverse possession 
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of said premises; and that the defendants cannot extend their posses¬ 
sion of the said premises by tacking it to the prior possession of any 
person who, during such prior possession, did not claim any title or 
right in or to the premises.’ 

(Plaintiffs’ third prayer.) ‘The jury are instructed that continuity 
of possession is an essential element of an adverse holding which will 
ripen into title, and if there be an interruption of or break in the 
holding before the expiration of the twenty years, the adverse posses¬ 
sion is closed; for the moment the dispossession terminates, the pos¬ 
session is by construction of law considered as having returned to 
him who holds the legal title.’ 

45 “In this connection, I desire to say to you, gentlemen, that 
periods of vacancy incident to or occasioned by change of pos¬ 
session, or by the substitution of one tenant for another in the posses¬ 
sion, and which periods of vacancy are not of longer duration than is 
reasonable in view of the character of the land and the uses to which 
it is adapted and devoted, do not constitute interruptions of posses¬ 
sion destroying its continuity in legal contemplation, unless there is 
an intention to abandon possession. What is a temporary vacancy 
within the meaning of the rule as I have stated it to you at this 
moment, is a question for the jury to determine under all the facts 
and circumstances of the case. 

(Plaintiffs’ fifth prayer.) ‘The jury are instructed that if they be¬ 
lieve from the evidence that the defendants entered upon the lots in 
controversy as mere trespassers, such defendants cannot set up title 
in a third party to defeat the plaintiffs’ recovery.’ 

“I think I have already said that substantially to you in my earlier 
instructions. 

(Plaintiffs’ sixth prayer.) ‘The jury are instructed that all deeds 
and instruments of date subsequent to the 31st day of December, 
1902, are admitted solely for the purpose of tending to show the 
ground upon which the Capital Syndicate Company claim the right 
to be and was admitted as a defendant in this action, and that the 
defendants cannot derive any benefit from any conveyance of title 
or color of title subsequent to said date, but their defense must be 
based upon such title as they held adverse to the plaintiffs on the said 
31st day of December, 1902, (except as confirmatory).’ 

(Plaintiffs’ seventh prayer.) ‘The jury are instructed that unless 
they believe from the evidence that the defendants ITerrell and 

46 O’Neill at the time they originally entered into possession of 
lots in controversy in this cause, did so in privity of estate 

with Frances IT. Ball, and those claiming under her in the same man¬ 
ner, then neither the said defendants nor their co-defendant, Capital 
Syndicate Company, can tack the possession held by the said Herrell 
& O’Neill to (he possession held by the said Frances H. Ball, and those 
claiming under her as aforesaid, and claim the benefit thereof. And 
they are further instructed that this instruction applies also to the 
possession taken and held by Potee, and to that taken and held by 
William G. Brown.’ 

(Plaintiffs’ eighth prayer.) ‘The Court instructs the jury that in 
considering the question of adverse possession of the lots in contro- 
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versy, they can only take into consideration the use by the defend- 
ants, and those under whom they claim, of the two lots 7 and 8 in 
square 1107, and that they cannot consider or apply any possession 
which the said defendants, or those under whom they claim, may 
have had of the remainder of said square, except as explanatory of or 
in connection with the alleged possession of the two lots aforesaid.’ 

“In other words, the possession of the square-—the whole square- 
does not necessarily carry with it the adverse possession of the lots in 
question, but in determining whether the defendants did occupy 
those lots 7 and 8 in square 1107,—whether they occupied them ad¬ 
versely, you may look to the manner in which that whole square 
was used, for the purpose of ascertaining what light is thrown upon 
the use and occupancy of the lots in question. So that testimony 
may be used, as I have said, as explanatory of, or in connection with 
the alleged possession of the two lots aforesaid. 

47 (Defendants’ first prayer.) ‘The jury are instructed as a 
matter of law, that if they believe from the evidence that the 

defendants, and those under whom they claim, have been in the 
actual, exclusive, open, continued, notorious and adverse possession 
of the real estate described in the declaration in thfa cause, and that 
such possession began and has continued under a claim of ownership 
by the defendants, and those under whom they claim, for more than 
twenty years prior to the beginning of this suit, they must find a 
verdict for the defendants.’ 

(Defendants’ second prayer.) ‘The jury are instructed that the 
title by adverse possession,* if made out by the defendants in the 
manner set forth in the first prayer creates in the parties under whom 
the defendants claim a. title to the real estate in controversy as un¬ 
doubted as if the said parties had produced a. deed in fee simple 
from the fee simple owners of the title to said property, provided 
the jury find that the defendants do claim under such parties.’ 

“Again, gentlemen,” (Defendants’ third prayer.) “ ‘The jury 
are instructed that, for the purposes of a title by adverse possession, 
actual enclosure is not necessary and that an occupation of the 
property, in the manner set forth in the first prayer, visible and no¬ 
torious,' L of which the property is susceptible, and to which it is 
reasonable adapted, and which excludes the true owners from it, 
is sufficient, and if they find such occupation as set forth herein 
and in said first prayer,* their verdict should be for the defendants.’ 

(Defendants’ fourth prayer.) ‘The jury arc instructed that in 
considering the question of’possession by the defendants, and those 
under' whom they claim, they are entitled to consider—if 

48 they find that such is established by the evidence—that for 
more than twenty years before the' commencement, of this 

suit the plaintiffs, or those under whom they claim the property in 
controversy, wholly neglected to pay the taxes assessed thereon and 
permitted the defendants and those under whom they claim, to pay 
the same, and if the jury find such neglect upon the part of the 
plaintiffs, or those under*whom they claim, the jury has the right 
to infer that the plaintiffs, or those under whom they claim, had 
abandoned the property and acquiesced in the title which the de- 
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fondants had acquired, if the jury find that the defendants, and those 
under whom they claim, have acquired a title by adverse possession 
in the manner pointed out in the preceding prayers. 

“Again/’ (Defendants’ fifth prayer.) 'If the jury find from the 
evidence that the defendants, or those under whom they claim, have 
for the period of more than twenty years before the institution of 
this suit, paid the taxes on the property in controversy, or have re¬ 
deemed the same from tax sales, so that such taxes have been satis¬ 
fied, then such payment or satisfaction is an element of a claim of 
right by the defendants, or those through whom they claim, to the 
whole of the property in controversy.’ 

“So that you will take that, too, into consideration before you 
find that to be the fact, in connection with all the other facts and 
circumstances of the case, in determining whether the possession 
here is adverse. 


(Defendants’ seventh prayer.) ‘In determining the facts as to ad¬ 
verse possession by the defendants, and those under whom they 
claim, the jury are instructed that the entering upon the lots in 
controversy, making improvements thereon, digging clay therefrom 
(for making and) depositing brick or other material thereon, the 
erection (and maintenance) thereon of a stable or other 
49 structures, are all circumstances which, if they find from the 
evidence were done by the defendants, or those under whom 
they claim or the tenants of those under whom defendants claim, 
are all facts which, if done under color of title, evince an intention 
of asserting ownership and possession, and if (such use and occu¬ 
pation arc) continued for more than twenty years prior to the in¬ 
stitution of this suit in the manner set forth in the first prayer, the 
jury should find in favor of the defendants.’ 

(Defendants’ eighth prayer, which was conceded by plaintiffs:) 
‘The jury are instructed, as a matter of law, that color of title is any¬ 
thing in writing purporting to convey title to land, and which defines 
the extent of the claim, it being immaterial how defective the 


writing may be, so that it is a sign, semblance or color of title, and 
they are further instructed that the defendants have shown that 
Frances H. Ball had color of title to the land in question.’ 


(Defendants’ ninth prayer.) ‘If the jury find from the evidence 
that Frances IT. Ball obtained in the year 1868 a deed duly recorded 


from Charles II. Ball and wife and John T. Ball, and in the year 


1875 a deed from Thomas M. Hanson and wife, which was duly 
recorded, that thereafter the property passing by said deeds, being 
the same in controversy, was assessed for taxation on the tax books 
of the city of Washington in the name of said Frances II. Ball, and 
the taxes thereon for more than twenty years prior to the institution 


of this suit have been paid or satisfied by said Frances II. Ball, or 
those claiming under her, and they further find that in the year 
1867 said Frances II. Ball leased the property in controversy, and 
that the property since then has been used by her tenants or by 
persons claiming under her continuously, and if they should 
50 further find that the same was not enclosed by a fence during 
all of the period referred to, yet if they further find that the 
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tenant or tenants of said Frances H. Ball, or of those claiming under 
her, for the full period of twenty years before the bringing of this 
suit used (and occupied) said lots, either in whole or in part, (in 
the manner set forth in the defendants’ seventh prayer,) and that 
such use was under the claim and of the character set forth in the 
first prayer, (that is under a claim of exclusive ownership,) then 
their verdict should be for the defendants. 

“In this connection, I want to say, gentlemen, as to the matter of 
the fences, that temporary breaks in fences or enclosures relied upon 
to constitute adverse possession, or facts tending to prove it, will not 
stop the running of the statute of limitations if enough of the fence 
or enclosure remains to give notice of the extent of the adverse 
claim, or if* there is still an actual and visible appropriation of the 
land commenced and continued under claim of right inconsistent 
with and hostile to the claim of all others. 

“The court further instructs you that” (Defendants’ twelfth 
prayer, which was conceded by the plaintiffs) “ ‘If the jury finds 
from the evidence that Frances IT. Ball, under color and claim of 
title to the lots in controversy, leased the same to a tenant as early 
as the year 1868, and remained in possession of said lots through 
tenants for the full and uninterrupted period of more than twenty 
years from that date, and that such possession was open, contin¬ 
uous, notorious, adverse, actual and exclusive under claim of own¬ 
ership, then they are instructed, as a matter of law, that if they 
should find from the evidence that the plaintiffs have established a 
record title to said lots, the possession of said Frances IT. Ball, if 
found by the jury in the manner hereinbefore set forth, de- 
51 stroved the title of the plaintiffs, and it passed to said Frances 
II. Ball, and their verdict must be for the defendants, unless 
you find from the evidence that the defendants entered upon the lots 
in controversy as mere trespassers.’ 

(Plaintiffs’ tenth prayer.) ‘The court instructs the jury if they be¬ 
lieve from the evidence that it has been shown that a fence was built 
around square 1107 on three sides thereof, and for part of the fourth 
side, then such fence considered by itself is not such enclosure as 
would be sufficient to constitute adverse possession of said square. 
They are further instructed that if within said enclosure there were 
alleys which belonged to the public, and which the defendants, and 
those under whom they claim, had no right to enclose, and as to 
which they could have no adverse possession, or if they further find 
that embraced in said enclosure were lands which there was no in¬ 


tention of claiming, then such fence, even if it extended around all 
four sides of said square, would not be adverse possession of the two 
lots in controversy within such general enclosure.’ 

“Now, gentlemen, in order to make a disseisin that will be the 
commencement of a new title, producing a change by which the es¬ 
tate is taken from the rightful owner and placed in the disseisor, 
the possession taken by the disseisor must be hostile or adverse in its 
character, importing a denial of the owners’ title in the property 
claimed. Otherwise, however open, notorious, constant, and long- 
continued it may he, the owners’ actions will not be barred. The 
mere fact that the claimant or the party setting up title to the prop- 
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erty by adverse possession has had possession of the land for the 
statutory period, will not suffice to satisfy the rule requiring that the 
disseisor’s possession be hostile. So title cannot be acquired 

52 by holding land exclusively, for the reason that' possession 
may be exclusive and yet not hostile; nor can hostility of 

possession be assumed as a matter of law from mere exclusive pos¬ 
session, no matter how long continued. The statute of limitations 
does not begin to run until the true owner has actual notice of the 
hostile holding against him, or until there are acts or declarations on 
the part of the claimant showing the possession to be hostile, and in 
such manner and under such circumstances as to leave no reasonable 
doubt that they came to the knowledge of him, or of some one rep¬ 
resenting him ; In this case that it came to the plaintiffs or some one 
representing them. In other words, it must be shown to the satis¬ 
faction of the jury that in a case of this kind, where one is claiming 
title by adverse possession, that the true owner had knowledge of 
the adverse holding, or such holding must be so open and notorious 
as to raise a presumption of notice to him equivalent to actual notice. 

“While color of title is, as a general rule, not- necessary to the 
acquisition of title by adverse possession, claim of title or right by 
the occupant is in all cases necessary. No matter how exclusive and 
hostile to the true owner the possession may be in appearance, it 
cannot effectually be adverse unless accompanied by the intent on 
the part of the occupant to make it so. The naked possession, un¬ 
accompanied with any claim of right, will not constitute a bar, but 
will inure to the advantage of the real owner. 

So that a party claiming title under adverse possession must claim 
it as T have described in these several prayers; his possesion must be 
open and notorious and continuous under a claim of title, or right 
to the title. 

53 “Now, gentlemen, you are the sole judges of the credibility 
of the witnesses who have been called before vou and testh 

tied here in your presence, as to what they know about the history 
of this property, the manner of its occupancy, the purpose for which 
it was used and all that, and you are also the sole judges of tho 
weight of that testimony. So that it will be your duty to carefully 
consider all the facts and circumstances of this ease as they have 
come to you in the course of this trial from the witnesses upon the 
stand, and from the documentary evidence that has been offered, 
and applying to all these facts and circumstances the instructions 
of the court as to the law, you will return such a verdict as in your 
■ judgment and opinion is justified by the preponderance of the evi¬ 
dence. If you should find a verdict for the plaintiffs, you will 
simply, in returning the verdict, say to the court that you find for 
the plaintiffs; if you should find for the defendants, your verdict 
simply should be for the defendants. The form of the verdict 
might give you some trouble or confusion if you went beyond what 
I have just this moment suggested, but, as you will observe, counsel 
have agreed that you will be relieved from the formalities of the 
verdict so that your verdict either will be for the plaintiffs or de¬ 
fendants, as you may find from the evidence.” 




36 


LEANDER SCOTT ET AL. VS. HENRY A. HERRELL ET AL. 


Thereupon, before the jury retired and in their presence, the fol¬ 
lowing ensued: 

“Mr. Strasburger : We would like to note a couple of exceptions. 
We want to renew the exceptions we noted to the granting of certain 
prayers and to the exclusion of others. In addition to that we desire 
to note an exception to the court’s ruling that the lease of 1807 from 
Mrs. Ball to Leonidas Scott is color of title. 

54 “The Court: Well, you consented to that- 

“Mr. Strasburger: No. We consented to the fact that 
a deed to her a year later was color of title, but we did not say her 
lease was color of title. We consented to the instruction that the 
deed of 1868 is color of title. 

“The Court: What T said to the jury is cither written here in 
one of these prayers—either conceded or granted—subject to your 
exception. 

“Mr. Williamson : It is the law anyway. 

“Mr. Roller: I think we have a right to state it in our own way 
without any comment from Mr. Williamson. 

“Mr. Strasburger: With'regard to the temporary vacancy from 
one tenant to another, and also with regard to temporary breaks ol 
fences.” 

The foregoing was duly noted upon the minutes of the trial 
justice. 

On request of members of the jury and by consent of Counsel 
the original will of Frances II. Ball, the letter from Garnett S. 
Brown to defendant O'Neill, and all tax bills and tax sale certifi¬ 
cates offered in evidence, were, together with the declaration, taken 
by the jury to their room when retiring to consider the case. 

1 Wherefore, in order that the foregoing matters and things which 
would not otherwise appear of record, may be made so to appear, 
and that it may be known that the foregoing constitutes the sub¬ 
stance of all the evidence given in the course of the trial of this case, 
the attorneys for the plaintiffs pray the court to sign this bill of 
exceptions, and the same is accordingly so signed by the Court and 
made of record this 25th dav of April, A. D. 1907. tunic pro (tine. 

TriOS. IT. ANDERSON, 

Associate Justice Supreme Court of the District of Columbia. 


55 Stipulation & Order to Prepare Record. 

Filed May 8, 1907. 

In the Supreme Court of the District of Columbia. 

At Law. No. 45887. 

Leander Scott et al. 
vs. 

TIenry IIerrell et al. 

It is hereby stipulated and agreed by and between Counsel for the 
respective parties hereto that the record to be tiled in the Court of 
Appeals in the above-entitled cause shall embody the following: 
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Declaration, filed Dec. 31, 1902. 

Note showing date of issuance of summons and date of service 
of same upon defendants. 

Plea of defendants Ilerrell & O’Neill, filed Feb. 7, 1903. 

Joinder in issue, filed Feb. 10, 1903. 

Motion of Capital Syndicate Co, for leave to .appear and defend, 
and affidavit in support filed Aug. 15, 1904. 

Order granting leave to Capital Syndicate Co. to defend, Aug. 18, 
1904. (M. 44 p. 369.) 

Plea of Capital Syndicate Co., filed Sept. 1, 1904. 

56 Joinder of issue, filed Sept. 1, 1904. 

Notice of Trial, filed Sept. 1, 1904. 

Memo.: Verdict for defendants, Jan. 17, 1907. 

Judgment, Feb. 13, 1907. Appeal noted by plaintiff in open 
court, order fixing penalty of bond or deposit for costs. 

March 6, 1907.—$50 deposited in lieu of appeal bond. 

Mar. 19, 1907.—Bill of exceptions submitted. 

Mar. 28, 1907.—Term prolonged 38 days, etc. to sign bill of ex¬ 
ceptions and file record. 

Apr. 22;—Time to file record in Ct. of Appeals extended to May 
13, 1907, inclusive. 

Apr. 25, 1907.—Mem. of signing of bill of exceptions. 

Bill of exceptions. 

• Clerk will please prepare record in accordance with above. 

MILTON STRASBURGER, 

Att’if for Appellants. 
IRVING WILLIAMSON, 

Atf y for Ilerrell & O’Neill. 
W. MOSBY WILLIAMS, 

Att’ij for Cap. Syn. Co. 

57 Supreme Court of the District of Columbia. 


United States ok America, 

District of Columbia , ss: 

I John R. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
56 both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 45887, at law, wherein 
Leander Scott, et al. are Plaintiffs, and Henry A. Ilerrell, ei al. are 
Defendants, as the same remains upon the files and of recoi’d in 
said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 13th day of May, A. D; 1907. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 
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